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(i) 
STATEMENT OF QUESTIONS PRESENTED 


When a person convicted on his guilty plea files a motion for a 
new trial under section 2255 of Title 28, United States Code, alleges 
that his counsel talked privately to the trial judge and told him that 
the trial judge would direct a verdict against him if he didn't have 
rebuttal to the complaining witness; when he in fact had two wit- 
nesses available in Court at the time; when his counsel indicates 
the desirability of pleading guilty; when he alleges that he was 
promised probation if he pleaded, when his counsel learns out of 
his presence, from the trial judge, about other matters militating 
against him; when a probation report is denied him; when his counsel 


has a private talk prior to sentence with the trial judge; when he is 
then denied a hearing on his attempt to obtain a new trial, is he de- 
nied due process, fair and public trial with the opportunity to ex- 


amine the witnesses against him and present evidence in his own 
behalf ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,915 


JULIUS A. BOSTICK, 
Appellant, 
Vv. 
THE UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia. The jurisdiction of this Court is 
invoked under section 2255 of Title 28, United States Code. An appeal 
was duly noted and perfected, from the lower Court's denial of a motion 
for a new trial under the above section, within the time limitations pro- 
vided by the applicable statutes and General Rules of this Court. 


STATEMENT OF THE CASE 


Appellant through counsel filed a motion for a new trial (J. A. 1) 
under section 2255 of Title 28 United States Code, alleging: 
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1. That his plea of guilty was ill advised, being made because 
he was improperly informed by his counsel, that the trial judge would 
- direct a verdict against him; that he would make probation if he pleaded 
guilty, etc.; 

2. That although his witnesses were present at trial he thought 
his attorney had no confidence in the case and he would lose; 

3. That his attorney had a conversation about his case out of 
his presence with the trial judge before sentence; 

4. That he had no opportunity to rebut the matters mentioned 
in his probation report as he had no knowledge of same. 


Attached to appellant's motion was the affidavit of his brother who 
stated that after a bench conference between the Court and his brother's 
lawyer, the lawyer called them outside and told them the trial judge 
said "after listening to one of the witnesses, unless you can produce a 
rebuttal witness to the assault, I will have no alternative but to direct 
a verdict of guilty”; that the attorney then advised appellant to plead 
guilty although appellant had two witnesses in Court to testify how badly 
appeliant was beaten and that the complaining witness had the gun. 
Further the lawyer told them that if appellant pleaded guilty, he would 
have no trouble getting probation. 


The affidavit further stated that at the sentencing, appellant's 
attorney talked to the judge in chambers and that the attorney then 
asked affiant and others if they knew defendant had beaten his wife. 


Answer was made by appellee and an affidavit of the trial counsel 
attached. This affidavit admitted the bench conference abouta rebuttal 
witness and a discussion by affiant and appellant immediately after in 
which appellant was informed of above. Affiant further stated that he 
told appellant that it would be in his best interest to plead guilty and 
that the chances against acquittal were poor. 
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On 26 November, 1958 the trial judge denied (J. A. 8) the motion 
because the records and files show that petitioner is entitled to no re- 
lief. This appeal followed. | 


STATUTES INVOLVED 
Amendment VI of the Constitution of the United States 


In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the state and District 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him, to have compulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defense. 


28 United States Code, Section 2255 


A prisoner in custody under sentence of a court of the United 
States claiming the right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to impose such sen- 
tence, or that the sentence was in excess of the maximum authorized 
by law, or is otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside or correct the 
sentence. ) 


A motion for such relief may be made at any time. 


Unless the motion and the files and records of the case con- 
clusively show that the prisoner is entitled to no relief, the court shall 
cause notice thereof to be served upon the United States attorney, grant 
a prompt hearing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the court finds that 
the judgment was rendered without jurisdiction, or that the sentence 





4 


imposed was not authorized by law, or otherwise open to collateral 
attack, or that there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the judgment vulner- 
able to collateral attack, the court shall vacate and set the judgment 
aside and shall discharge the prisoner or resentence him or grant a 
new trial or correct the sentence as may appear appropriate. ......... 


Federal Rules of Criminal Procedure 32 (a) 


Sentence. Sentence shall be imposed without unreasonable delay. 
Pending sentence the court may commit the defendant or continue or 
alter the bail. Before imposing sentence the court shall afford the de- 
fendant an opportunity to make a statement in his own behalf and to 


present any information in mitigation of punishment. 


32(c) Presentence Investigation 
(1) When Made. The probation service of the court shall make a 


presentence investigation and report to the court before the imposition 
of sentence or the granting of probation unless the court otherwise 
directs. The report shall not be submitted to the court or its contents 
disclosed to anyone unless the defendant has pleaded guilty or has been 
found guilty. 


(2) Report. The report of the presentence investigation shall 


contain any prior criminal record of the defendant and such information 
about his characteristics, his financial condition and the circumstances 
affecting his behavior as may be helpful in imposing sentence or in 
granting probation or in the correctional treatment of the defendant, 
and such other information as may be required by the Court. 


STATEMENT OF POINTS 


1. Appeliant’s trial counsel improperly consulted with the trial 
judge out of appellant’s presence prior to sentence. 


2. Appellant was not shown his probation report which was used by 
the trial judge in imposing sentence and had no opportunity to rebut same. 
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3. Appellant was promised probation if he pleaded guilty. 


4, The files and records could not possibly show that the fore- 
going was conclusively rebutted so as to deny a hearing. 


SUMMARY OF ARGUMENT 


1. Appellant was denied the opportunity to be present at a con- 
ference of his trial counsel and the trial judge imposing sentence and 
has no means of knowing what points detrimental to him were dis- 
cussed although he does know of a prior wife beating that was mentioned 
by his counsel. It is submitted that this Court has fully decided this 
matter in Gadsden v. U. S., 96 App. D.C. 162, 223 F. 2d627. Therein:this 
Court remanded the action for resentence because J udge Tamm had dis- 


| 
cussed Gadsden's case with counsel herein out of his presence. 


2. Appellant was not shown a probation report which was used 
by the trial judge adversely to him. Obviously this is true as it is con- 
tended by appellee herein that appellant has no right to see a probation 
report. Certainly a charge of prior wife beating would be influential on 
a sentence and that was present herein. The Federal Rules of Criminal 
Procedure, Rule 32(a) require the Court to permit defendant to make a 
statement in his own behalf and to present any information in mitigation 
of punishment. This is certainly a hollow right if he doesn't even know 
what facts are (rightly or wrongly) in the sentencing judge's mind. This 
Court has upheld this right in Couch v. U. S., 98 App. D.C. 292, 235 
F.2d 519, (1956) as now being a command in all Federal Courts. | 


3. Appellant was promised probation if he pleaded guilty. Of 
course, if this were true, a plea of guilty could not stand. - 


4, The records and files of this action, as available to the trial 
judge could not possibly show, conclusively, that appellant was entitled 
to no relief. Where questions of fact are raised, they must be resolved 
by a hearing and the taking of testimony. Adams v. U.S; 95 U.S. App. 
D.C. 354. | 


ARGUMENT 
I 
It is submitted that this point has been covered by the Court in- 


Gadsden, supra. 


II 

This point is irrevocably connected with point one. It is admitted 
that the probation reports are seldom available to either counsel and 
never to defendants. If the right of allocution discussed in Couch, 
Supra is to have any practical value, in all fairness, the defendant 
certainly should have the opportunity to rebut any unfavorable infor- 
mation that is in the possession of the sentencing Judge. It would 
appear, furthermore, that this denial is even more fundamental in 
that it deprives a defendant of a public trial guaranteed him by Amend- 
ment Six of the Constitution of the United States, and to be confronted 
with the witnesses against him. 


It would appear that the right of allocution discussed at length 
in Couch, supra, was a right going to the merits of the case as well as 
sentence. It would further appear to be true that the framers of the 
Constitution did not intend to limit or reduce said right. If this be true, 
then the accused. should be entitled to hear all witnesses against him. 
The Court can take judicial notice of the fact that probation reports at 
their best are hearsay and conclusions. The only possible excuse for 
not making them available to the accused is that sentence is not a part 
of the trial. In fact, however, it may be a much more significant part 
than actual determination of guilt. All Federal Courts have ruled that 
they are enough a part of the trial so that deprivation of counsel at 
sentence violates the Constitutional requirement. Evans v. Rives, 75 
App. D.C. 242; Poole v. U. S., 102 U.S. App. D.C. 71, 250 F.2d 396; 
Powell v. Alabama, 287 U.S. 45; Johnson v. Zerbst, 304 U.S. 458. 
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Reference is made to Rules 32(c) (1) and (2) of the Federal Rules 
of Criminal Procedure which describe the probation report. It is noted 
that the prohibition against disclosure goes only before a finding and 
that there is absolutely none thereafter. It must be, therefore assumed 
that the framers of the rules, themselves did not attempt to deprive the 
accused of this information. The very mention of prohibition before and 
the total absence of any after would seem to approve apprising defen- 


dant of the information. ! 
| 


Subsection (2) of this rule indicates the scope of this type of 
report and indicates from its very nature, the importance a sentencing 
judge must attach to it. 


In Jackson v. U. S., 95 U.S. App. D.C. 328, 221 F.2d 883, this 
court in deciding a case of one carrying an unlicensed pistol for the 
second time, found that proof which affected sentence only (emphasis 
added) must be adduced in open court or intelligently waived. This is 
the very basis of appellant's contention herein. The thrust of appel- 
lant's argument is that there was no intelligent waiver of this proof as 
required by Jackson, supra. 


I | 
The only evidence on this point is the transcript of the plea 
which indicates that appellant denied being promised anything. It is 
submitted that his statement through counsel and that of his brother, 
whose affidavit was attached, raise a question of fact. If he was in 
fact led to believe he would get probation by a guilty plea, then it can 
hardly be said that the plea was competently and intelligently entered. 


IV ! 
This Court in Morris v. U. S., 101 U.S.App. D.C. 296, 248 F. 
2d 618 enunciated the criteria for deciding whether or not to grant a 
hearing in a "2255" motion. (1) Does the face of the record, if true, 
indicate manifest injustice? (2) Does the face of the record, if true, 
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indicate abuse of discretion by the trial court? (3) Does the face of the 
record, if true, indicate ineffective assistance of counsel? 


The face of record herein, on the papers filed by appellant and 
not denied by appellee, indicate that statements were made by his 
counsel to obtain the plea in question. Certainly a statement to the 

_ clerk that no promises were made does not negative the appellant's 
contentions. If this was true, then it would also answer question three 

_ above in the affirmative. As a matter of fact, the statement of trial 
counsel, goes far to corroborating appellant's contention, in that he did 
have conversations with the trial judge and did indicate a feeling of hope- 
_lessness on the case. It is further submitted that in the midst of trial 

- an accused cannot be held to exercise calm and objective reasoning, 
particularly when he is informed of his hopelessness by the very person 
charged with aiding him and even more to the point, as coming from the 
Judge who is trying him. 


It would further appear that this error is not harmless, in that the 
facts alleged by appellant go to the very heart of his conviction. The 
fact that he was severely beaten up and that the complainant had the gun 
_ certainly would indicate a defense. It seems difficult to believe that 
_ the testimony of one witness would so move the trial judge that he could 
discredit and discount the testimony of any other witness so completely 
as to direct a verdict against appellant. 


This court has stated in Watson v. U. S., U.S. App. D.C. __, 
262 F.2d 33 that where questions of fact are raised, section 2255 re- 
quires a hearing. 








CONCLUSION 


Appellant was denied a fair trial. Secret evidence was used 
against him, his counsel held private talks with the trial judge, he was 
"pressured" into pleading guilty in the midst of trial by his counsel 
quoting the Court and finally summarily denied a hearing when he at- 
tempted to bring these questions of fact to the attention of the trial 
judge. Appellant asks that the conviction on his plea be set aside and 
that this Court remand the action to the lower Court with directions to 
grant appellant a new trial. : 


Respectfully submitted, 


JOHN J. DWYER 


602 5th Street, N. W. 
Washington, DAG; 


Counsel for Appellant. 
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JOINT APPENDIX 


[Filed November 17, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
THE UNITED STATES) : 

v. Criminal No. 405-57 

JULIUS A. BOSTICK ) | 
MOTION FOR NEW TRIAL UNDER SECTION 2255 
TITLE 28 U. S. CODE : 

Comes now the defendant and moves the Court for a new trial 
under section 2255, Title 28, United States Code, for the following 
reasons: : 

1. That his plea of guilty was ill advised, being made after he 
was improperly informed that if he didn't the trial judge would direct 
a verdict against him; that he was promised probation if he pleaded 
guilty; that this came as a great shock to him as he was prepared with 
witnesses to establish his innocence on the grounds of self defense, 
but that not being fully informed of his rights and being under great 
emotional tension, he did not intelligently enter the plea. 

2. Defendant believing his attorney had no confidence could not 
hope to win the case particularly if what he was told was true. Al- 
though witnesses were present, his attorney indicated that their testi- 
mony would apparently make no difference on the outcome. 

3. Defendant had no knowledge as to what conversation took 
place between his counsel and the trial judge out of his presence before 
sentence, although he was informed by counsel that there was a2 con- 
versation. | 

. 4, Defendant was further informed by his counsel that matters 
were mentioned as being in the probation report which he was not given 





2 
an opportunity to deny, to wit: wife beating. Defendant further had no 
knowledge or chance to rebut the probation report upon which he 
apparently was sentenced. 
5. And for such other and further reasons as may be urged at 


the hearing of this motion. 


Denied. The records and files conclusively show /s/ JOHN J. DWYER 
that Petitioner is entitled to no relief. Curran, J. 602 Fifth St., N.W. 
November 25, 1958. : Attorney for defendant 


[ Certificate of Service] 





{ Filed November 17, 1957] 


AFFIDAVIT IN SUPPORT OF MOTION UNDER TITLE 28 
SECTION 2255 USC 


DISTRICT OF COLUMBIA: ss 

ROBERT L. BOSTICK, being first duly sworn on oath according 
to law, deposes and says as follows: 

1. That he is the brother of the defendant herein. 

2. That he resides at 22 Todd Place, N.E., Washington, D.C. 

3. That on 14 January, 1958, I went to this Court with my brother 
Julius and his attorney Carey E. Quinn. 

4. That during the course of the trial, the judge called the attor- 
neys up to the bench; that Mr. Quinn then called Julius and me outside 
of the Courtroom and told us that the judge had said to him: “after 
listening to one of the witnesses' testimony, unless you can produce a 
rebuttal witness to the assault, that I will have no alternative but to 
direct a verdict of guilty". The attorney then advised Julius to plead 
to guilty although the doctor and the barber were there in Court to 
testify how badly Julius was beaten up and that the complaining witness 
had the gun. Mr. Quinn then stated that if he pleaded guilty, he would 
have no trouble getting probation. Prior to this Mr. Quinn had assured 
us that he knew the judge and could talk to him. 

9. That during the course of the trial, one of the government's 
witnesses was not cross-examined by Mr. Quinn on relationship with 
the complaining witnesses, although he knew of the close relationship. 








3 
6. That affiant was present at the sentencing in the subject ac- 
tion; that the attorney for my brother talked to the judge in chambers 
and told us (Miss Irving, Curlese Bostick and me) that the judge had 
asked Mr. Quinn if he knew that the defendant had beaten his wife. 
/s/ Robert L. Bostick 
[JURAT, dated 13 November, 1958] | | 


[Filed November 25, 1958] 


OPPOSITION TO MOTION TO VACATE J UDGMENT 
SET ASIDE SENTENCE, AND GRANT A NEW TRIAL 
PURSUANT TO 28 U.S.C. 8 2255 


Comes now the United States by its attorney, the United States 
Attorney in and for the District of Columbia, and, in opposition to the 
motion by the defendant, represents unto the Court the following: 

1. An indictment was returned on April 22, 1957, charging the 
defendant with one count of assault with a dangerous weapon, in viola- 
tion of Section 502, Title 22, of the D. C. Code, as amended. On the 
same date, copy of indictment was served on the defendant. On April 26, 
1957, the defendant was arraigned, and entered a plea of not guilty. On 
May 21, 1957, Cary E. Quinn, Esquire, entered his appearance as coun- 
sel for the defendant. On January 13, 1958, the jurors in the defendant's 
case were sworn. On January 14, 1958, during the course of defendant's 
trial, the defendant withdrew his plea of not guilty and entered a plea of 
guilty to the indictment. On March 21, 1958, the defendant was sen- 
tenced by the Court to imprisonment for a period of from two (2) years 

to six (6) years, On May 17,.1958, the defendant filed a motion for 
reduction of sentence. That motion was heard and denied by the Court, 
on June 12, 1958. | 

2.. On November 17, 1958, the defendant, through his attorney, 
John J. Dwyer, Esquire, filed the instant motion which is a motion to 
vacate judgment, set aside sentence, and grant a new trial, pursuant to 
28 U.S.C., Section 2255. The defendant's motion is based on the follow- 





é 
ing allegations: (1) that the defendant entered his guilty plea because 
he was told by his trial attorney that the trial Judge was going to direct 
a verdict against him; (2) that this came as a great shock to the de- 
fendant as he was prepared, with witnesses, to establish his innocence, 
but that not being fully informed of his rights and being under great 
emotional tension, did not intelligently enter his guilty plea; (3) that the 
defendant's attorney told the defendant that his witnesses would make 
no difference on the outcome of his case; and, (4) the defendant was not 
given an opportunity to deny certain matters that were mentioned as 
being in the probation report, namely, wife beating. 

3. The allegations, each and every one, contained within the 
defendant's instant motion are hereby denied. 

4. The defendant's allegations, listed above, boil down to two 
claims: to wit, that he entered his guilty plea involuntarily, and that 
he was not given an opportunity at the time of sentencing to deny cer- 
tain matters in the probation report. 

5. The defendant's claim of an involuntary guilty plea is com- 
pletely belied by the records in this case. The Court's attention is 
invited to the affidavit of Carey E. Quinn, Esquire, which is attached to, 
and is hereby made a part of, this opposition. Mr. Quinn, who was the 
defendant's retained trial counsel, advised the defendant of all of his 
rights in this matter, and, apparently, felt that it would be in the de- 
fendant's best interest to plead guilty under the circumstances of the 
case. However, as Mr. Quinn's affidavit points out, he advised the de- 
fendant that he had a right to go on with his trial, if he so chose, and 
that if he did plead guilty that such a decision must be fully his own. 
Furthermore, the transcript of the guilty plea proceedings, which is 
contained within the criminal jacket in this matter, reflects that the 
Court also advised the defendant of his Constitutional rights. In that 
respect, consider the following, which is a full quotation of said pro- 
ceedings: 
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"MR. QUINN: Your Honor, it is my desire as counsel for 
the defendant to plead him guilty at this time and withdraw the 
plea of not guilty. : 

THE COURT: Mr. Bostick, do you desire to withdraw your 
plea of not guilty and enter a plea of guilty? 

DEFENDANT BOSTICK: Yes, sir. 

THE COURT: And you are doing this voluntarily ? 

DEFENDANT BOSTICK: Yes, sir. 

THE COURT: And no promises have been made to you or 
no coercion has been used? 

DEFENDANT BOSTICK: No, sir. 

THE COURT: And you are pleading guilty because you are 
guilty and for no other reason? | 

DEFENDANT BOSTICK: Yes, sir. 

THE COURT: Your lawyer has not promised you anything 
for doing this? i 

DEFENDANT BOSTICK: No, sir. 7 

THE COURT: Very well, take his plea. — 

THE DEPUTY CLERK: Julius A. Bostick in the Criminal 
Case No. 405-57, in which you are charged with assault with a 
dangerous weapon, a loaded gun, with assaulting Samuel G. 
Foshee on February 14, 1957, do you wish to withdraw your plea 
of not guilty heretofore entered and enter a ples of guilty to that 
indictment ? 

DEFENDANT BOSTICK: Yes, sir. 

THE DEPUTY CLERK: And you do this because you are 
guilty and for no other reason? 

DEFENDANT BOSTICK: Yes, sir. 

THE COURT: Of course, it is no secret that the Court gets 
credit on a plea of guilty, for the defendant entering a plea of 
guilty. Now I am going to defer this sentence until Friday. The 
Government does not object to your remaining on bond. Just 
return here on Friday morning. | 


6 
DEFENDANT BOSTICK: Return here on Friday morning? 
THE COURT: Yes, sir." 

It need hardly be pointed out that trial counsel must make many 
decisions of an almost infinite variety in the course of a criminal trial, 
and/or the proceedings leading up thereto. Bad judgment, or even good 
but erroneous judgment, may result in adverse effects. These are 


simple facts of trial, they are not justiciable issues. Mitchell v. United 


States, U.S. App. D.C. __, (No. 14198, decided June 13, 1958). 
There was, perhaps, much that trial counsel might have done, guided 
by hindsight, for the defendant. However, it must be realized that this 
ultimately was not a case in which proof of guilt depended on a trial. 
Here, as the transcript of the guilty plea proceedings shows, the de- 
fendant knowingly and voluntarily pleaded guilty. The deed was his 
own. A plea of guilty may not be withdrawn, except to correct manifest 
injustices, and there certainly has been no showing of manifest in- 


justice by the defendant in his instant motion. Edwards v. United States, 
___ U.S. App. D.C. _, (Nos. 14172, 14175, 14176, decided May 9, 1958). 


The record and files in this case unequivocally show that the defendant 
was not deluded into pleading guilty to the charge of assault with a 
dangerous weapon. A plea of guilty is an admission of all the facts 
charged. United States v. Gallagher, 183 F. 2d 342 (3d Cir., 1950), 
cert. denied, 340 U. S. 913 (1951); Smith v. United States, 205 F. 2d 
768 (10th Cir., 1953); Godish v. United States, 182 F. 2d 342 (10th Cir., 
1950). 

6. The defendant's last claim, namely, that he was not given an 
opportunity to deny the matter of wife beating in the probation report, 
completely lacks legal merit. Such a contention has no place ina 
Section 2255 motion. Furthermore, the transcript of the sentencing 
proceedings shows that the defendant was given a full opportunity to 
speak before being sentenced by the Court. 

7. The Court is not required to make findings of fact and con- 
clusions of law on the defendant's motion where it conclusively appears 
from the face of the motion and the files and records of the case that 
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7 ! 
= the prisoner is entitled to no relief. Birtch v. United states 173 F. 2d 
. 316 (4th Cir., 1949). : 
oy WHEREFORE, it appearing that the sentence of the Court was not 
hy imposed in violation of the Constitution or laws of the United States, 
“< that the Court had jurisdiction to impose the sentence, that the sentence 
E: was not in excess of the maximum authorized by law and is not further 
2 subject to collateral attack, and it further appearing that the files and 
ROY records of the case conclusively show that the defendant is entitled to 
a no relief, the Government respectfully moves the Court to deny the 


defendant's instant motion without a hearing. 


/s/ Oliver Gasch — 
United States Attorney 


/s/ Edward P, Troxell, Principal 
Assistant United States Attorney 


/s/ J. Philip Smith 
Assistant United States Attorney 


[ Certificate of Service] / 


AFFIDAVIT 
DISTRICT OF COLUMBIA: ss ! 

I, CAREY E. QUINN, being first duly sworn, depose and say: 

1. Iam an attorney in the practice of law here in the District of 
Columbia since 1926, and I was the retained counsel for the defendant, 
Julius A. Bostick, in Criminal Case No. 405-57. ! 

2. I have read all of the allegations contained within defendant's 
motion to vacate judgment, filed in Criminal Case No. 405-57, on Novem- 
ber 17, 1958, pursuant to the provisions of Title 28, Section 2255, U.S. 
Code. I deny each and every one of said allegations. 7 

3. During the course of defendant's trial, Judge Curran called the 
prosecuting attorney, Mr. Victor Caputy, and myself to the bench for a 
conference, at the conclusion of a government witness's testimony. 
During the conference the Court inquired whether defense had any witness 
to rebut the testimony of government's witness and in particular that of 
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one Southall, who was the sole eye witness to the assault with a danger- 
ous weapon offense; to which I responded that I did not have such a wit- 


ness. The Court granted the defense a short recess in order that I 


might consult with my client. During this recess I informed my client 


of what transpired during the bench conference and I told him that in- 
asmuch as we had no rebuttal witness to the actual occurrence of the 
crime alleged that it would most likely be in his best interest to plead 
guilty. However, at the same time, I advised him that he had a right to 
proceed with his trial, but that the chances against acquittal were so 
overwhelming that it would be much more in his interest to plead guilty, 
with the possibility of receiving a lighter sentence and probation. 

I further state that I advised my client that his plea of guilty must 
be voluntary on his part and must be made because he is guilty and for 
no other reason. The defendant agreed that this would be the best 
course to take and therefore we returned to the Court and I so advised 
the Court that the defendant wished to plead guilty. 

/s/ Carey E. Quinn 
Date: November 21, 1958 
[ JURAT dated November 21, 1958] 


November 26, 1958 
Mr. John J. Dwyer: 
* * * * * 
Dear Sir: 
You are advised that your motion for new trial under Section 
2255, Title 28, U. S. Code, filed November 17, 1958, was denied by 
Judge Edward M. Curran on this date as follows: 
"Denied. The records and files conclusively show that peti- 
tioner is entitled to no relief." 
HARRY M. HULL, Clerk 





[ Filed December 2, 1958] 
NOTICE OF APPEAL 


Name and address of appellant: Julius A. Bostick ! 
U. S. Penitentiary | 
Lewisburg, Penna. 


Name of appellant's attorney: None 

Offense: Assault with a dangerous weapon : 

Concise statement of judgment or order, giving date and any sentence: 
March 21, 1958, defendant was sentenced to two to six years' 
imprisonment. November 26, 1958, motion for new trial under 
section 2255, Title 28 U. S. Code, "Denied. The records and 
files conclusively show that petitioner is entitled to no relief." 


Name of institution where now confined if not on bail: U. S. Penitentiary, 
Lewisburg, 
_ Pennsylvania. 


I, the above-named appellant, hereby appeal to the U. S. Court of 
Appeals for the District of Columbia from the above stated judgment. 
/s/ Robert L. Bostick 


for Julius A. Bostick, Appellant 


2 December, 1958 





